Lambert's having the circuit breaker reenergized was done only
after he had exhausted his ability to locate the malfunction
without energizing the equipment to test some components sus-
pected of being defective.  In such circumstances, the evidence
shows that Lambert was following the provisions of section
75.509.

The Secretary's argument to the effect that the investigat-
ing team found the cause of the malfunction by trouble shooting
and testing with the power off is not supported by the prepon-
derance of the evidence.  It is true that an investigating team
composed of an electrical engineer and six other persons having
a great deal of electrical training and experience examined the
circuit breaker for 3-1/2 hours with the power off and thought
that they had traced the malfunction to excessive wear in the
auxiliary switch.  They formed that erroneous conclusion despite
the fact that the trip counter on the circuit breaker showed
only 230 operations when, in fact, the switch should have worked
for thousands of times before wearing sufficiently to malfunc-
tion because of excessive wear (Finding No. 21, supra).

The Secretary's claim that the investigating team had dis-
covered the cause of the malfunction by deenergized trouble
shooting is refuted by the fact that when the malfunctioning
circuit breaker was removed from the mine so that a new auxiliary
switch could be installed, the circuit breaker continued to mal-
function.  Thereafter, Badger's personnel replaced a vacuum
bottle and other parts but the circuit breaker continued to mal-
function.  After 3 days of testing with the power on and off,
it was finally determined that there was a design flaw in the
operating handle on the circuit breaker.  It was necessary for
the manufacturer of the circuit breaker to redesign and recon-
struct the parts in the operating handle before the circuit
breaker ever performed properly (Finding No. 27, supra; Exhs. J
and N).

The preponderance of the evidence shows that the investi-
gating team of seven electricians could not and did not find
the cause of the malfunction with the power off the circuit
breaker. Moreover, modified Order No. 634063, which was issued
on September 20, 1980, under section 103(k) of the Act, with-
drew miners from the area of the defective circuit breaker un-
til the malfunction was corrected, but that order was terminated
5 days before the circuit breaker was actually repaired with the
statement that "[t]he auxiliary switch for the breaker control
circuit of the Line Power 12,470 vacuum circuit breaker S.N.
4986 has been repaired by a factory service representative"
(Exh. A, p. 4).  The termination of Order No. 634063 was written
by the same inspector who wrote the order citing Badger for a
violation of section 75.509.  The inspector's entry on the terrnV
ination sheet shows that he did not actually know what was wrong
with the circu&t breaker having Serial No. 4986.
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